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Abstract

Digital representtheability to duplicateanddisseminatevorkswithout
lossthroughcopying. Prior to digital every copy would reducethe quality
of the work, suchasaudiotapesandcopy machines.Now oncea work is
digitized it canbe copiedover and over againandthe quality will remain
the same. The otherquality digital possessess its ability to be distributed
cheaply efficiently, andillegally. This presentsa problemto intellectual
propertyownerswho wish to maintaincontrol over the distribution of their
works, which have beendigitized andthereforeareat risk to massdistribu-
tion outsideof theirimmediatecontrol. This papefdooksattheconsequences
of theso-calledDigital Age onintellectualpropertyandhow digital canco-
exist with propertyrights.

| ntroduction

If we areto, asa society make a positive judgmentwhenit comesto intellectual
propertywhetherit besongs privateemail,sourcecode,artwork, or anything else
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it hasto comedown to the individual. Illegal trafficking hasexist for thousands
of years.Thekey elementhereis respectVery few peoplewould go overto their
neighbors houseandstealtheir sterecequipment.Thatis notnecessarilypecause
it is impossible onceyou area neighborlong enoughyou may evenhave copies
of their keys to house-sitor pet-sitwhenthey aregone. The reasonyou do not
stealfrom themis becausef mutualtrust, respectandmorals. The samegoes
for intellectualproperty The only thing thathasbecomeeasieris thereis nolock
onthefront doorandeverybodyis doingit. Why?

1 Thepath of least resistance

Whengiven a choicethe onethatlooks the mostfavorableis the onethat takes
the leasteffort. Thisis extremelytruein the caseof IntellectualPropertyin the
digital world. It is mucheasierandlesscostlyto downloada songfrom anillegal
sourcethanto goto astoreandbuy a CD full of songsgspeciallyif theonly song
of interestwasonethatwasjust heardon theradio. In this casethe consumehas
no affiliation with the musiccompaly, the artist, or the local recordstore. They
only have oneinterestandthatis to addthe songto their personalcollectionin
orderto enjoy the songagainandagain. It is simply easierto downloada digital
copy thanto buy onelegitimately, notto mentionalot cheaper

But whataboutgettingcaught?Againlooking attheindividualit is easyto see
why a personfeelssafetrafficking in the market of illegal sharingof intellectual
property First, thereis safetyin numbers,it would be nearlyimpossibleto go
aftereveryonewho is doingit. Secondtheintellectualpropertyownersdesireto
sell their waresto the consumersthe samepeoplewho aregettingthe products
illegally. As aproducetaving your primary market revolt againstyour actionsis
not going help. As aresultthe consumerdeel relatively safecontinuingin their
illegal pursuits.

If thisis all aboutconsumetproducereconomicsyhy all the politics?
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2 Therole of government

The US governmenthasa primaryrole in protectingthe freedomsandrights of
theindividual. Cybercrimeis a problemand protectingprivacy and propertyis
becomingan importantissue. Whatis complicatingthis issuetoday is that the
individual is put at risk. The battlesare becominglessindividualisticandmore
corporatelt is notJoeSmithv. Betty Thomsonjt is Sory Music, Inc. v. Napstey
Inc. They both have vestedfinancial interestsin the issueof intellectual prop-
erty. Napsterhassomethingto gainfrom looserrestrictions,Sory from tighter
restrictions.Eitherway mary peoplewould lose. Thosewho would benefitfrom
the ruling in Napsters favor would be the consumerwho could then get what
they wantwithoutit having to go throughalong expensve procesghatin theend
meansalowerquality of life andpursuitof happinessAt thesameimearulingin
Sory’sfavor would protecttheinvestment®f themary peoplewho haveinvested
in Sory, eitherby signingover their intellectualpropertyrights (artists)or have
placedconsiderablemountsof mone in Sory’shandsin orderto gainin profits.

Thegovernmenthenis beingusedasazonein orderto battleoutthe positions
of bothsides.At the sametime thegovernmentetsthe precedentor futurecases
of intellectualpropertyrights. Therulingsin eitherdirectioncould be atusedby
the plaintiff or the defendant.In fact, the plaintiff hasalreadystartedto usethe
ruling in theirfavor by theninthdistrictcourtto preventotherpeoplefrom running
Napstetik e service§Gomes].This, however, doesnot solve theproblem.People
will still continueto traffic thingsillegally until it getsharderto do thatthanto do
thingsthroughlegalmeanssomethinghatis notlik ely to happemow thatwe are
in the digital age. So, if the governmentis not ableto fully protectthe rights of
the ownersandtherights of the citizensby stoppingcriminal actwities, whatcan
bedone?
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3 Natural change

The printing pressendedthe dominationby the nation-stateon information,reli-
gion, andpolitics. Likewise, digital mediais endingthe commercialoligopolies
on artwork by modernpublishergdMoglen]. Thisis by no meansthe endof the
recordingindustry but the beginning of a changean theindustry Companiedike
Sory, Napster mp3.com,andotherswill continuebe the distributorsof intellec-
tual property but the barriersto entry andthe associatedostsareless. It will
allow peopleto getwhatthey wantcheapereasierandlegally. Thoseartistswho
arenot ableto generateenoughof a listeningaudienceo sell their musicto the
recordingindustrywill now beableto reachoutto aglobalaudienceandthelarge
bandsandthe corporationghatsupportthemwill have to competeonamorebal-
ancedlevel. The governmentswvho onceheld control over informationlearned
to adaptto the new power of the individual and mary that didn’t facedbloody
revolutions.

The digital ageis bringing with it a new revolution, providing more power
for the individual in ways never beforeimagined. We are leaving the world of
paperandink, compactdisks,andothercostly forms of informationstorageand
retrieval. Insteadwe are moving towardsdigital booksand digital multimedia.
Eachpersorhasownershiponthethingsthataretheirsandwill have morepower
over whatthey cando with it, with lessphysicalbarriers. They cansell it, give
it away to corporationssell it to corporationspr shareit only with their closest
friends. This changewill be a naturalone associetylearnsto adaptto the new
toolsin a new age. It will not resultin a bloody revolution, but in economic
choicesandchangingbusinessaandsocialmodels.

OpenSourcein the software market is one demonstratiorof propertyshar
ing, wheresoftwareis naturallybecominga communityresourcemuchlike the
highways, parks,and commonareasare shared. Eachpersoninvolved benefits,
from thosepaid to createnew software (like new roads)andthosewhosepro-
vide serviceghatusethoseroads(lik e thetruckingindustry). As statedn Shelly
Warkick’s articleontheethicsof copyright it canbe claimedintellectualproducts
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shouldbe shared, Intellectual products,statesHettigner are fundamentallyso-
cial productsandthereis noreasorfor [the] lastcontributorto getall therewards”
[Shelley]. Music, technologyandotherformsof Intellectualpropertyarebuilt off

of previous works in a very naturaland positive way. Cutting that naturalevo-

lution of creatvity by copyright seemanot only unethical,but a barrierto future
progress.Like the proprietarysoftwarecompaniesredoingwith their software,
themusicindustryproducingbarriersto the strengthof sharingtheirworksfor the
greatergood. Will musicandotherformsof intellectualpropertyeventuallygoin

a similar directionto thatof OpenSource wherewhatis beingsoldis the music
servicefor personaknjoymentandrecompositiorratherthanthe overpriceddata
bits beingsold on plasticdiskstoday?Only time will tell.

Conclusion

IssuessuchasNapster the DeCSSandothersimilar legal battlesarea wake up
call. They aremakingit obviousthatthetimesarechangingandthatcompanies,
individuals, and authorsneedto changewith them. The importantthing to re-
memberis thatthesechangesomedown to eachandevery personanddo notlie
exclusively in the handsof the governmentor the corporationsWe have a choice
asto whereour discoveries, our artwork, our dreamstake us. We also chose
whetheror not to shav equalrespectto the discoveriesand artwork of others.
The new tools of the digital age,shouldgive individualsmore control, not less,
over how their intellectualpropertyis used. A balancewill be struck,but it will
take sometime, the currentcourt casesnew systemsf dealingwith intellectual
propertysuchasOpenSource anddigital mediais only the beginning.

References

[Gomes] Lee Gomes.“Next on record industry's hit list—Napsterclones.”
http://ww. zdnet . conf zdnn/ st ori es/ news/ 0, 4586,



REFERENCES 6

2689187, 00. ht m

[Moglen] EbenMoglen.“Liberation Musicology” The Nation,March12,2001.
htt p://enogl en. | aw. col unbi a. edu/ publ i cati ons/
napst er - nat i on. pdf

[Shelley] Shelley Warwick. “Is Copyright Ethical?.” Readingsn CyberEthics
JonesandBartlettPublishers|nc., Sukury, MA, 2001,267.




